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1. MR JUSTICE LATHAM: On the 30th April 1998 the respondent upheld a decision of the Westminster Housing Benefits Division (“the Benefits Division”) that the applicant had been overpaid the sum of £23,357.14p in respect of housing benefit for his occupation of 26C Lupus Street, London SW1. The basis of the decision was that the applicant’s purported rental liability for occupation of those premises between the 15th July 1992 and the 10th July 1995 had been created to take advantage of the housing benefit scheme. He applies for judicial review on the basis that the respondent has failed to apply the statutory provisions correctly, and, in any event, its Chairwoman has failed to give any adequate reasons for its decision.

2. The relevant statutory provisions are contained in the Social Security Contributions and Benefits Act 1992, and the Housing Benefit (General) Regulations 1987. Section 130 of the Act provides as follows:

"(1) A person is entitled to housing benefit if:

(a) He is liable to make payments in respect of a dwelling in Great Britain which he occupies as his home:
(b) There is an appropriate maximum housing benefit in his case and
(c) Either:
(i) he has no income or his income does not exceed the applicable amounts in.........."

3. The regulations provide:

"6(1) Subject to Regulation 7 (circumstances in which a person is to be treated as not liable to make payments in respect of a dwelling) the following persons shall be treated as if they were liable to make payments in respect of a dwelling:

(a) The person who is liable to make those payments.......

(d) A person who’s liability to make such payments is waived by his landlord as reasonable compensation in return for works actually carried out by the tenant in carrying out reasonable repairs or redecoration which the landlord would otherwise have carried out or be required to carry out but this sub paragraph shall apply only for a maximum of 8 benefit weeks in respect of any one waiver of liability.......7(1) The following persons shall be treated as if they were not liable to make payments in respect of a dwelling:......

(b) A person who’s liability to make payments in respect of the dwelling appears to the appropriate authority to have been created to take advantage of the housing benefit scheme except someone who was, for any period within the 8 weeks prior to the creation of the agreement giving rise to the liability to make such payments, otherwise liable to make payments of rent in respect of the same dwelling.......

83(1) Upon further review of the Review Board shall decide whether to confirm or revise the determination of the appropriate authority.....

(4) The Chairman of the Review Board shall:

(a) Record in writing all its decisions; and
(b) Include in the record of every decision a statement of the reasons for such decisions and of its findings on questions of fact material thereto......"

4. The applicant first made his claim for the housing benefit in question on the 2nd August 1992. He described himself as Stephen Sier. The premises in question were 26C Lupus Street. He stated that the tenancy started on the 15th July 1992, and that he moved in on the 15th July 1992. He gave his previous address as 26 Malcolm Place, Cambridge. He gave the landlord’s name and address as Iliffe Corporation UK Ltd 18, Wort’s Causeway, Cambridge. He stated that he did not own or pay rent on any other home.

5. The Benefits Division made inquiries of the landlord, using the telephone number given by the applicant. A very elderly lady answered, who said that she would pass on the message, and that the person from whom a telephone call could be expected would be a Mr Gibbs-Sier. The applicant was then telephoned in order to inform him of the result of the inquiry that had been made. He was asked who Mr Gibbs-Sier was. The applicant said that he was his cousin, and was a Director of the Iliffe Corporation. The applicant was then formally interviewed on the 17th September 1992. The notes of the interview read as follows:

"1. I am a tenant of Iliffe Corporation UK Ltd.

2. This company is owned by three people I understand who are,

(a) J Stephen Gibbs-Sier
(b) Rupert T J Wilkes
(c) Jonathan R Renbury

3. Of these the first two are related to me, as my cousins.

4. The flat I believe was purchased in October 1991.

5. In the period following the flat was very substantially redeveloped.

6. During this period Rupert Wilkes was resident, and occasionally stays here now.

7. I have no connection with Iliffe Corporation UK Ltd."

6. On the basis of this information, payments of housing benefit were commenced. Essentially the same information was repeated by the applicant in claim forms that he submitted on the 9th March 1993, the 12th July 1993, the 27th June 1994 and the 6th July 1995. However, by July 1995, the Benefits Division had discovered that much of what they had been told by the applicant was false. He was the J Stephen Gibbs-Sier he had said was a Director and shareholder of Iliffe Corporation UK Ltd. The company’s registered office was 26 Lupus Street, London. 18 Wort’s Causeway, Cambridge, was the address of the applicant’s mother. The applicant himself remained living, on a part-time basis, in Cambridge at 26 Malcolm Place, in respect of which he obtained housing benefit from the Cambridge Housing Benefits Division, which was not informed of the fact that the applicant was at the same time in receipt of housing benefit in respect of 26C Lupus Street.

7. On discovering this information, the Benefits Division stopped payments. On the 22nd April 1997, it determined that the applicant was not entitled to housing benefit by reason of the provisions of Regulation 7(1)(b). A request was made by the applicant’s solicitors for a first review. The decision was the same. The applicant’s solicitors then made the request for the further review which was the matter determined by the Review Board hearing in question.

8. The applicant’s explanation for the matters which caused the Benefits Division to stop benefit was set out in a memorandum of the 5th October 1995, to which were annexed statements from, inter alios, Mr Wilkes. The applicant accepted that he had deceived the Benefits Division in relation to his connection with Iliffe Corporation. By way of explanation, he said that he had no true interest in the company. It was merely Mr Wilkes’ vehicle for trading, in part in property. He had taken the name Gibbs-Sier after his bankruptcy in 1984, in order to begin a new life, and apologised for the deception involved in the use of that name. He did not consider that he was obliged to disclose the fact that he was in receipt of housing benefit in relation to the home in Cambridge. He stated that he had made inquiries at both the Westminster and the Kensington and Chelsea Housing Benefits Divisions, and been told that it was perfectly permissible to obtain housing benefit for two houses. He did not consider that he had misled anyone by stating that he did not pay rent on another home, because the rent was in fact being paid by housing benefit.

9. In this memorandum he said that until the tenancy at 26C Lupus Street began on the 15th June (sic) 1992, his Cambridge address was his sole residence. He stated that he had been looking for new employment since 1986, mainly in London and had begun to spend a day or two each week with Mr Wilkes at his flat. He stated that in 1992 Mr Wilkes purchased 26c Lupus Street, and on the 15th July 1992 granted him, through Iliffe Corporation, an assured short hold tenancy at 26C Lupus Street. The only agreement in relation to Lupus Street, prior to the 15th July 1992, was that if Mr Wilkes was successful in buying the property, the applicant would spend three or four days each week working on refurbishment, with a budget. Mr Wilkes, in his statement, stated that the applicant would stay most weeks for two or three days at a time, and that he first granted him a tenancy at his flat at 26C Lupus Street on the 15th July 1992.

10. After the Benefits Division made its first decision, solicitors on behalf of the applicant, requesting the review, stated for the first time that the applicant had been a tenant at 26C Lupus Street since December 1991. This was repeated in the grounds of appeal which the applicant submitted to the respondent. At the hearing before the respondent, he repeated that he had been a tenant at the address since December 1991, and stated that he had not paid any rent because of the renovations he had been carrying out to the property. As a result, he argued, he fell to be treated as a person liable to make payments pursuant to Regulation 6(1)(d) prior to the 15th July 1992, and in particular that he was during the period within the 8 weeks prior to the 15th July 1992, otherwise liable to make payments of rent in respect of 26C Lupus Street, so as to fall within the exception to Regulation 7(1)(b) even if it appeared to the Review Board that the rental liability had been created to take advantage of the housing benefit scheme. The issues for the Review Board were therefore: first, did it consider that the applicant’s rental liability had been created to take advantage of the housing benefit scheme? Secondly, if it did, did the applicant nonetheless fall within the exception to Regulation 7(1)(b)?

11. In the written record of its decision, the respondent found that the applicant was aware that he was not entitled to receive housing benefit for two properties. He did not fall into any of the restricted categories of tenants so entitled. It further found that he deceived the Benefits Division by lying so as to hide the fact that he paid rent in respect of the property at Cambridge, and the fact that he was a Director and shareholder in his landlord company. They found that the relationship between the applicant, Mr Wilkes and the company “undermined the commerciality of the rental liability that was created”. They found that he continued to lie about his relationship with the company until the memorandum of October 1995. As far as the commencement of the tenancy was concerned, the respondents said as follows, at para 4(a) of the decision:

"26C Lupus Street, London SW1 was let to Mr Sier by Iliffe Corporation UK Ltd. According to the first benefit application form he stated that his tenancy commenced on the 15th July 1992 and he move into the premises on the same date. In fact, during the course of the hearing Mr Sier indicated that his occupation of the flat in fact commenced in either December 1991 or January 1992."

12. Unfortunately the respondent did not make any findings of fact as to when the applicant first occupied the flat, nor the circumstances.

13. Having made the other findings of fact to which I have referred, the respondent’s conclusion, at paragraph 5, was:

"The Board decided that on the balance of evidence provided the rental liability was created to take advantage of the housing benefit scheme......"

14. The applicant submits that the decision is flawed in two major respects. First, no reasons have been given for the conclusion which was reached. The findings of fact are followed by no process of reasoning to enable the applicant to understand how the respondent reached its conclusion. He points out that he had provided the respondent with an explanation for his living in London, namely to enable him the more easily to search for work. The Benefits Division had accepted that 26C Lupus Street could properly be described as his normal home. It was therefore necessary for the respondent to explain, with proper reasoning, why it came to the conclusion that the rental agreement was merely a device to obtain housing benefit.

15. For the respondents it was argued that the conclusion reached flowed inexorably from the findings of fact. Given that the respondent had found the applicant to have been aware that he was not entitled to housing benefit on two properties, the deceit which he practised was sufficient to establish that the rental agreement was merely a device to enable Mr Wilkes, through the Iliffe Corporation, to obtain money from the Benefits Division. The relationship between the applicant and Mr Wilkes, and his clear connection with the company made it clear that the agreement was in effect a sham.

16. I have sympathy with the respondent. But Regulation 83(4) imposes an express duty on the Chairman, in this case Chairwoman, of the respondent to record not merely the findings and fact and conclusions, but the reasons. The difficulty for the respondent is that, in view of the fact that the Benefits Division accepted that 26C Lupus Street was the applicant’s normal home, some reason needed to be given for concluding that the rental agreement nonetheless appeared to be a device for obtaining housing benefit. This required some consideration of what the dominant purpose was for the creation of the tenancy: see the judgment of Kennedy LJ in R v Solihull MBC Housing Benefits Review Board ex p Simpson [1995] 1 FLR 140 at page 148E. In the light of the fact that 26C Lupus Street was accepted to be the applicant’s normal home, the findings of fact were capable of supporting the inference that the tenancy at 26C Lupus Street was genuinely created for the purposes of enabling the applicant to have a home in London, and that the deception was practised in order to hide the fact that he was obtaining benefit in respect of a house in Cambridge. On the other hand, the fact that the deceptions that he practised included deceptions as to his relationship to his landlord was strong evidence that the tenancy in question was deliberately created in order to enable funds to be made available to pay for the renovation works which had been carried to the accommodation. Unfortunately, the decision does not enable me to determine whether or not the respondent carried out an analysis of the facts which would justify this conclusion. The mere fact that there was material to justify the conclusion is not sufficient to enable me to say that the respondent’s decision was properly reasoned. In these circumstances, I am reluctantly driven to the conclusion that the applicant is entitled to the relief that he seeks, namely that the decision be quashed, and remitted for redetermination by a differently constituted Review Board.

17. It is therefore strictly unnecessary for me, for the purposes of my decision, to deal with the argument as to the inter play between Regulation 6(1)(d) and Regulation 7(1)(b). However, as the matter is to be reconsidered, I think that it is necessary for me to say something about it. On behalf of the applicant it is submitted that the evidence was sufficient to establish that between December 1991 and July 15th 1992, the applicant was a person whose liability to make payments in respect of 26C Lupus Street was waived by his landlord as reasonable compensation in return for works actually carried out by him in carrying out reasonable repairs or redecoration which the landlord would otherwise have carried or be required to carry out. It is further submitted that as a result, he is to be treated as a person who was, during the 8 weeks prior to the creation of the tenancy agreement in July 1992 deemed to be a person “otherwise liable to make payments of rent” in respect of his accommodation.

18. There seem to me to be three insuperable difficulties to this argument. First, there was no evidence before the respondents which could have justified the conclusion that, assuming it were accepted, contrary to much of the evidence, that his occupation of the premises commenced in December 1991 or early 1992, he was then under any liability to pay rent which was “waived” by the landlord. The use of the word “waive” in my view makes it clear that the applicant must establish that there would otherwise have been a liability to make payments. There was no evidence of any such waiver before the respondent. Secondly, a person is only to be treated as making payments under Regulation 6(1)(d) “for a maximum of 8 benefit weeks”. If he had made a claim for housing benefit, basing his entitlement on this provision, when he first says that he was in occupation of the premises, he would have only been entitled to such benefit for the first 8 weeks. That being so, he could not be a person, deemed by that Regulation, to be a person making payments within the 8 weeks prior to the creation of the tenancy agreement in July 1992, so as to bring himself within the exception in Regulation 7(1)(b). It was argued on behalf of the applicant that, because he had not made his claim in December 1991, he is entitled to choose any 8 weeks during the period of the renovations. I reject that argument. It seems to me that the claim can only be made in respect of the first 8 weeks, irrespective of when the claim is made. Otherwise, a person who was claiming housing benefit before his actual liability to make payments came to an end in the circumstances envisaged by Regulation 6(1)(d) would be in a different position from a person who made his claim to housing benefits subsequently. I do not consider that such a distinction is tenable. Thirdly, a variant of the first, is that the exception in Regulation 7(1)(b), difficult though it is to understand, predicates the existence of a true liability to make payment, even if that is the result of the deeming position in Regulation 6(1)(d), which will save what would otherwise appear to be a sham tenancy agreement. In the present case, no such liability existed.

19. For the reasons that I have already given, this decision must be quashed and remitted for rehearing by a differently constituted Review Board.

20. MR JONES: My Lord, may I address that last matter? Your Lordship, at the end of the last hearing, raised the question of whether or not there may be arguments over relief, and I indicated at the last hearing, as I adopted today, clearly the obvious result is that there must be a quashing. It is fair to observe that in the Simpson case, over reasons, Sedley J, and he was followed by the Court of Appeal, did order mandamus. I know you need not order mandamus here as such if you indicate what the appropriate result is, but he ordered mandamus on the same basis; that the matter be remitted for redetermination by a differently constituted review board.

21. However, in my submission that has to be a matter of overall discretion. It does not follow from the quashing of a decision as such. In this case the clear mischief was purely the failure to set out reasons. There was nothing wrong with the findings of fact, and there had been a full one day hearing. It was not suggested that evidence which should have been received was not received.

22. It is therefore a situation where a board has looked at this matter in considerable detail, having heard the applicant to these proceedings and have, in the background to this case, had to pierce through quite an amazing web of deceit.

23. It is against that background, and what the mischief is of the fault of the decision, my submission be that your Lordship need only order that the decision be quashed and that there be no reason why there should be a further full hearing by the Review Board or, alternatively, if there has to be, why it should be before a differently constituted Review Board. Normally we would accede to such a suggestion and it would not be argued, but that has always been because it has been seen in the decision that the review board has reached an incorrect decision, for either an incorrect factual decision or more likely incorrect reasons, but that is not the case here. So I would ask that it simply be a quashing of the decision and no more.

24. MR JUSTICE LATHAM: Thank you very much.

Yes, Mr Stagg.

25. MR STAGG: In my submission that form of relief is not practicable. It is now, I think, two years or thereabouts since this Review Board hearing took place. Is it really practicable for this Review Board to take up the case again after that interval of time? Are they indeed still councillors so as to be able to form a validly constituted Review Board? There is no suggestion that there is somewhere a handwritten statement of what the board thought were the relevant facts ----

26. MR JUSTICE LATHAM: Mr Stagg, I think the problem here is the delay and the difficulty. It is not as simple as a Secretary of State's decision who can simply look at it again and so on. I was must admit I was very attracted by Mr Jones' suggestion

but ----

27. MR JONES: The only thing I put is that it is a case where the facts have been set out and found in clear detail.

28. MR JUSTICE LATHAM: Absolutely, Mr Jones, and I am conscious of the fact that I came to the conclusion that I did with very great reluctance, bearing in mind the fact that with it seemed to me there was material there which the Review Board could well have used to come to a perfectly proper reasoned decision. However, for the reason that I have given I was not happy about being able to exercise discretion because there was the alternative finding which would have been available on the same facts, if I can put it that way.

29. I can readily understand that all the trouble of another Review Board is something that your clients would wish to avoid, but, Mr Jones, I am afraid too much water has passed under the bridge in the last two years. I think it is probably inappropriate to just quash. I think it must be remitted for rehearing by a differently constituted review board.

30. MR JONES: May I say it obviously will not be necessary to make a mandamus, and your Lordship's judgment stands.

31. MR STAGG: My Lord, I am content with that.

32. MR JUSTICE LATHAM: Then I give relief in the terms that I have indicated.

33. Are there any other applications?

34. MR STAGG: There is one, my Lord. I apply for my costs and also legal aid taxation of my costs.

MR JUSTICE LATHAM: Mr Jones?

35. MR JONES: My Lord, normally costs would follow the event, but my application in this particular case is that there should be no order as to costs. Firstly, which is the relatively minor point which would lead to no order but which leads to some form of discount, is that three issues were raised and we succeeded and had to fight two, and that would lead to a discount. But the reason for no order is that this whole case and the problems which it has given rise to have stemmed from the fact that this applicant has consistently lied and therefore made the task of the Review Board exceptionally difficult and it is against that background, although they have aired in vain to give their reasons, that in my submission they ought to be excused from that and the applicant really should have to accept the position of the burden - that it really flows from his conduct to date - and as a result of that it would be wrong to make the Review Board pay. In many ways it is analagous in that sort of situation to a Magistrate where, obviously being a case stated, there are judicial review cases, and it is exceptional for Magistrates to have to pay costs, noting in that regard that this is very analogous. But it is really the conduct that flows in all this that has led to the difficulties for this tribunal. The Review Board has to sit and hear the matter for a whole day, and had to reach a decision. These are lay people dealing with the matter, and in my submission they should not be penalised in costs even though they erred.

36. MR JUSTICE LATHAM: What do you say, Mr Stagg?

37. MR STAGG: My Lord, it is I suppose eventually of course the council that pay the costs. It really comes down to the issue of which of two public authorities should pay the costs, the legal aid board or the council.

38. I take issue with my learned friend's suggestion that the essential error here is caused by my client's conduct.

39. MR JUSTICE LATHAM: I think what I would like to hear you about is whether or not I should exercise the power which we are encouraged to exercise under the new procedures of awarding costs in relation to an issue, in a rough and ready way obviously.

40. MR STAGG: My Lord, all I say about that is that the raising of the additional issues was a point of interpretation on which there is no authority, and your Lordship's judgment will be, I suggest, useful to authorities now determining what the scope of that particular regulation is.

41. MR JUSTICE LATHAM: Not, I think, that it has very much practical application any more, does it?

42. MR STAGG: It may or may not do, but it certainly will be useful for authorities to have that guidance. It was reasonable for us to raise that as a point of legal interpretation. In essence, the essential point I make is how has the raising of that additional issue really added to the costs of these proceedings? I would submit not at all; not significantly.

43. MR JONES: May I just say as regards quantum, from our point of view the matter which actually took time was the legal issue. In reality, the other matters were straightforward. ( Inaudible) and you decide whether or not the last paragraphs ----

44. MR JUSTICE LATHAM: Mr Jones, I am well aware of that.

45. I think that I shall exercise my jurisdiction here because I think the matter which caused the difficulty in many ways was a matter upon which the applicant raised. This is not critical of the applicant for raising the issue in any sense at all, but he has not succeeded, and I think that in those circumstances the right order for me to make is an order that the respondents do pay one half of the applicant's costs, to be taxed if not agreed, and that there be a legal aid assessment of the application.
 

